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(c) A clear and concise statement of the facts, with references to the pages of 
the printed record when there is any possibility that the other side may question the 
statement. When the facts are in dispute the brief shall so sta te. 
(d) With respect to each assignment of error relied on, the principles of law, the 
argument and the authorities shall be stated in one place and not scattered through 
the brief. (e) The signature of at least one attorney practicing in this Court, and his address. 
§2. Form and Contents of Appellee's Brief. The brief for the appellee shall con-
tain : (a) A subject index and table of citations with cases alphabetically arranged. Cita-
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to other reports containing such cases. (b) A statement of the case and of the points involved, if the appellee disagrees 
with the statement of appellant. (c) A statement of the facts which are necessary to correct or amplify the state-
ment in appellant's brief in so far as it is deemed erroneous or inadequate, with ap-
propriate references to the pages of the record. 
(d) Argument in support of the position of appellee. 
The brief shall be signed by at least one attorney practicing in this Court, giving 
his address. §3. Reply Brief. The reply brief (if any) of the appellant shall contain all the 
authorities relied on by him not referred to in his opening brief. In other respects 
it shall conform to the requirements for appellee's brief. 
§4. Time of Filing. As soon as the estimated cost of printing the record is paid 
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of copies of the record or the designated parts. Upon receipt of the printed copies 
or of the substituted copies allowed in lieu of printed copies under Rule 5 :2, the 
clerk shall forthwith mark the filing date on each copy and transmit three copies of 
the printed record to each counsel of record, or notify each counsel of record of the 
filing date of the substituted copies. (a) The opening brief of the appellant shall be filed in the clerk's office within 
twenty-one days after the date the printed copies of the record, or the substituted 
copies allowed under Rule 5 :2, are filed in the clerk's office. The brief of the ap-
pellee shall be fi led in the clerk's office not less than twenty-one days, and the reply 
brief of the appellant not less than two days, before the first day of the 5ession at 
which the case is to be heard. (b) Unless the appellant's brief is filed at least forty-two days before the be-
ginning of the next session of the Court, the case, in the absence of stipulation of 
counsel, will not be called a t that session of the Court; provided, however, that a 
criminal case may be called at the next sess ion if the Commonwealth's brief is filed at 
least fourteen days prior to the calling of the case, in which event the reply brief for 
the appellant shall be filed not later than the day before the case is called. This para-
graph docs not extend the time allowed by paragraph (a) above for the filing of the 
appellant's brief. (c) Counsel for opposing parties may file with the clerk a written stipulation 
changing the time for filing briefs in any case; provided, however, that all briefs 
mus t be filed not la ter than the day before such case is to be heard. 
§S. Number of Copies. Twenty-five copies of each brief shall be filed with the 
clerk of the Court, and at least three copies mailed or delivered to opposing counsel on 
or before the day on which the brief is filed. 
§6. Size and Type. Briefs shall be nine inches in length and six inches in width, 
so as to conform in dimensions to the printed record, and shall be prin ted in type not 
less in size, as to height and width, than the type in which the record is printed. The 
record number of the case and the names and addresses of counsel submitting the brief 
shall be printed on the fron t cover. §7. Effect of Noncompliance. If neither party has filed a brief in compliance with 
the requirements of this rule, the Court will not hear oral argument. If one party has 
but the other has not filed such a brief, the party in default will not be heard orally. 
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VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on "\Vednesday the 23rd day 
of April, 1952. 
EAST COAST FREIGHT LINES, 
against 
CITY OF RICHMOND, 
Appellant, 
Appellee. 
From the Chancery Court of the City of Richmond. 
Upon the petition of East Coast Freight Lines an appeal 
is awarded it from an order entered by the Chancery Court 
of the city of Richmond on the 24th day of October, 1951, in 1a 
certain proceeding for the correction of an erroneous assess-
ment of taxes then therein depending wherein the said peti-
tioner was plaintiff and the City of Rie.11mond was defendant, 
upon the petitioner, or some one for it, entering into bond 
with sufficient security before the clerk of the said chancery 
court in the penalty of three hundred dollars, with conclitiqn 
as the law directs. ·· 
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RECORD 
Virginia: 
In the Chancery Court of the City of Richmond. 
East Coast Freight Lines 
v. 
The City of Richmond . 
.APPLICATION. 
To the Honorable Brockenbrough Lamb, ,Judge of the said 
Court: 
East Coast Freigllt Lines., hereinafter for brevity referred 
to as the Applicant, respectfully represents· that it is ag-
grieved by an erroneom;;. assessment of taxes made by E. 
Glenn Jordan, Commissioner of Revennue of the City of 
Richmond, Virg;inia, on or about September 15, 1950, whereby 
it was charg·ed with an ad 1mlorem tax on tangible personal 
property, which tax amounted to One Thousand and Five 
Hundred and Forty Dollars ($1,540.00), and it hereby ap-
plies for relief from the said assessment and, to that end, re-
spectfully shows unto the Court the following case: 
L East Coast Freight Lines is a public service corporation 
organized under the laws of the Commonwealth of Virginia, 
particularly under Chapter 150 of the Code of Virginia 
(1919), as amended, entitled ''Creation of Public Service Cor-
porations Other Than Railroads", now Sections 56-47, et seq., 
Chapter 2., Title 56, Code of Virginia, 1950, and having its 
principal office in the City of Ricl1mond, its articles of associa-
t.ion having been iRsued b~~ the State Corporation Commission 
on Februal'v 14, 1933; it is a ''common carrier by motor ve-
hicle" within the meaning of s~ct.ion 303, Para!!,-raph 14, U.S. 
C. A., Title 49, Chapter 8, Interstate Commerce Act, Part II, 
and within the mean of subsection ( d) of Section 
page 2 } 56-273 of the Code of 'Virginia, 1950; it iR en~agecl 
. . in the transportation of property, solely in inter-
st.ate commerce, hetween points within and points without the 
(fommonwealth of Vir~nia and between poinbi witl10ut tl1e 
Commonwealth of Virg'inia, under authorlty of certain cer-
tificates of public convenience and necessitv issued to it bv 
the Interstate Commc.'rce Commission of tlie United States, 
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over certain highways within and without the Commonwealth 
of Virginia, particularly that highway identified as U.S. High-
way No. 1, between Richmond, Virginia~ V/ ashington, D. C., 
Baltimore, Maryland, Pl1iladelpbia, Pennsylvania, and New 
York, New York; and the Applicant holds no certificate of 
public convenience and neeessity issued to it by the State Cor-
poration Commission of Virginia such as is required and pro-
vided for by said Section 56-273, et seq., of the Code of Vir-
ginia, 1950, generally ref erred to as the Virginia Motor Car-
rier's Act, and it is not Tequired to have such a certificate for 
the reason that it is not cm~aged in the transportation of per-
sons or property in intrastate commerce on any public high..: 
way within the Commonwealth of Virginia; and, 
2. From the time of its organization until the year 1950, 
this Applicant annually made the reports to the State Cor-
poration Commission required by Section 217a of the Tax 
Code of Virginia, Chapter 339 of the Acts of Assembly of 
Virginia for the year 1932, and Chapter 407 of the Acts of 
Assembly of Virginia for the year 1936, and paid into the 
treasury of the State on or before the first day of October in 
each calendar year the taxes levied upon its rolling stock con-
sisting of motor trucks and tractors and trailers used in its 
operations., and on February 28, 1950, the Applicant made 
and filed with the State Corporation Commission of 
page 3 ~ Virginia the annual report, in duplicate, required 
and provided for by Article 11 of Chapter 12 of 
Title 58, Code of Virginia, 1950, identified as Sections 58-618 
to 58-626, both inclusive, in which report it set forth the vari-
ous items of its rolling· stock, consisting of trucks tractor 
trucks, trailers and semi-trailer:;; and all other equipment rea-
sonably proper to be clm~sed as rolling stock, which had been, 
were then, or were intended to he, used in the transportation 
of property on the public highways of Virg-inia in its opera-
tions as a common carrier of property by motor vehicle, and 
in the said report included and c:;et forth all of the information 
required to be furnished by the statute law of Virginia, and 
held itself ready to pay into the treasury of the State of Vir-
ginia such State taxes as mig·ht he levfod upon the said rolling 
stock after the same should be asc:;essed against it by· the State 
Corporation Commission; but the State Corporation Com-
mission, acting tbrougl1 J. C. Masten, Director of its Public 
Service Taxation Division., returned the said report, in dupli-
cate as afoi·esaid, to this .... i\.pplicant on April 3, 1950, and de-
clined to assess the said rollin~ Rtock, the reason assig·ned for 
such action being that the said Article 11 of Cl1apter 12 of 
Title 58 of the Code of Virginia had been amended by Chap-
4 Supreme Court of .Appeals of Virginia. 
ter 375 of the Acts of Assembly of Virginia for the year 1950 
by adding thereto a section numbered 58,626.1, and that as a 
result of such amendment common carriers by motor vehicle 
not operating under authority of certificates of public conveni-
ence and necessity issued by the State Corporation Commis-
sion were excluded from the operations and provisions of 
the said Article 11, Chapter 12, Title 58, of the Code of Vir-
ginia ; and the said .J. C. Masten in his letter of 
page 4 ~ transmittal, dated April 3, HJ50, with which the said 
report was returned to this Applicant, stated '' It 
would appear that all of your equipment should be returned 
· to and assessed by the local taxing officials in the locality in 
which is domiciled"; and a copy of the said letter of tra.n~;-
mittal was sent by the said J. C. lVIasten, Director of Public 
Service Taxation Division of tl1e State Corporation Commis-
sion, to the said E. Glenn Jordan, Commissioner of Revenue 
of the City of Richmond, through the United States mails; 
and on April 26., 1950, the said annual report, in duplicate: was 
again filed with the State Corporation Commission with a 
letter of tmnsmittal signed by el olm C. Goddin, of counsel for 
the Applicant, ancl on April 27, 1950, both copies of the said 
report were returned to him with a letter of transmittal of 
that date signed by the said ,J. C. ]\fasten, Director, Public 
Service Taxation Division, State Corporation Commission; 
and, 
3. On April 13, 1950, this .Applicant received a letter dated · 
April 12, 1950~ signed by Merle P. Ganzert, Assistant Com-
missioner of Revenue of the City of Richmond, a copy of 
which is l1ereunto attached, marked "Exhibit A", and asked 
to he taken :md read as a part of this application; and on Au-
gust 22, 1950. this Applicant received a ~econ cl letter-from the 
said Merle P. Ganzert, Assistant Commission of Revenue, 
dated Aug-nst 21, 1950, a copy of which is herem1to attached, 
marked ''Exl1ibit B'', and asked to he taken and read as a 
part of this application; and on Aug·nst 23, 1950, this Appli-
cant, on the advice of ib:, counsel and acting through one of 
its attorneys, b:v letter addressed to Hie said Me1·le P. Ganzert, 
Assitant Commissioner of Revenue, declined to furnish the in-
formation requested on the ground that its motor 
pag·e 5 ~ vehicles, a list of whieh had been requested, was not 
subjCl~t to local taxation under the laws of the Com-
monwealth of Virginia; and thereupon, on or a bout Septem-
her 15, 1950. the Commissioner of Revenue of the City of 
Richmond plnced on the tax rolls for the City of Richmond, 
for the. year 1950, an assessment again~t this Applicimt in 
the amount of $70,000.00, covering- its rolling- stock consisting 
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of automobiles, trucks, trailers, tractors, inventory, business 
furniture, :fixtures and equipment owned by the Applicant 
and located in the City of Richmond as of January 1, 1950; 
and the said Commissioner of Revenue, acting through the 
said Merle P. Ganzert, Assitant Commissioner of Revenue, 
so advised this Applicant by letter elated September 15, 1950, 
addressed to its counsel, and stated therein that '' If further 
information in this connection is desired by you or the East 
Coast Freight Lines, Inc., we will be pleased to furnish it 
upon request'' ; and request for such further information was 
made by letter dated September 20, 1950, signed by John C. 
Goddin, of counsel for the Applicant, to which no reply has 
yet been received; and, 
4. Under date of November 1, 1950, the said City of Rich-
mond presented tl1is Applicant with a bill for personal prop-
erty taxes in the amount of $1,540.00, which amount this Ap-
plicant paid on January 1, 1951, and with such .payment a 
letter of transmittal was sm1t to the Collector of Citv Taxes 
of the City of Richmond, Virginia, stating that such payment 
was made under protest and without prejudice to the Appli-
ca11t to pursue such remedies and prosecute such proceedings 
as it might be advised looking to,vard a correction of the said 
assessment as being· erroneous and unlawful and 
page 6 ~ seeking· a refund of the amount of taxes so paid ; 
and this A.pplicnnt now holds the receipted bi11 for 
the said amount, showing that such payment was made by it 
and received by the Raid City of Richmond; and, 
5. This Applicant believes and ]Jere alleges that it is not 
liable for the tax which has been imposed upon it and which 
is here complained of., and that it is aggrieved by the assess-
ment of the said tax; and it furtl1er avers tlmt the said errone-
ous assessment was not caused by any wilful failure or re-
fusal of the Applicant to furnish a list of its property to the 
tax assessing authority of the said City of Richmond or by any 
failure or refm;al by it to com.ply with anv requirement of 
law touching this matter, hut that the said assessment was 
unlawful in toto and was due to a misronception of the law 
on the part of tl1e tax assessinQ' anthoritv of thr. said City of 
Richmond; and that it should be relieved tlwrefrom and tlw 
said assessment corrected and cancelled and the sum of 
$1,540.00, with w11irh it wa~ erroneomily charp:ed :md which 
it has paid, should be refunded to it for this, to-wit: 
(a) This Applicant is a public servic.e corporation, other 
than a railway or a canal corporation, within fop rneanin~ of 
Section 153 of the Constitution of Virgiuia, and Sections 13-1 
6 Supreme Court of Appeals of Virginia. 
and 56-1 of the Code of Virgfoia; and the State of Virginia, 
since the time 9f the commencement of the Applicant's op-
erations in thiR State, has levied upon it, and still levies upon 
it, the tax measured by its gross receipts, or gross earnings, 
or a part thereof, provided for by Article 13 of Chapter 12, 
Title 58, of the Code of Virginia., Sections 58-638, et seq.; 
and, therefore, the levy by the City of Richmond 
page 7 ~ of the tax herein complained of is in contravention 
of Section 169 of the Constitution of Virginia which 
provides that so long as the State shall levy upon any public 
service corporation, other than a railway or a canal corpora-
tion, a tax based upon or measured by its gross receipts, or 
gross eaming·s, ('1' any 11art thereof, its tangible personal prop-
erty shall be asi;;essed by the State Corporation Commission, 
or other central State agency, in the manner prescribed by 
law; and, 
(b) The. asses~ment made by the City of Ricl1mond for lo-
cal purposes upon the motor V('hicles used by this Applicant 
in its business as a common carrier of property is in contra-
vcmtion of Section 171 of the Constitution of Virginia by which 
tho rolling· stock of public service corporations is segregated 
for, and made subject to, State taxation only, and the said 
nRsessment is also eontrar:v to the provisionH of Article 11 
of Chapter 12, Title 58, of th(l Coclo of Virginia, particularly 
Section 58-624 ; and., 
( c) The asi;;esi::nw11t herein complained of ( and the tax im-
posed upon thii;; Applicant tl1ereby) is in violation of the com-
merce clause of tlw Constitution of the United States, specifi-
cally 01. 3 of Sec. 8 of Article 1, because the Applicant is 
NlA'ag·ed exclusivelv in interstate commerce and the tax con-
Htitutes an unjm~tifiahle burden upon interstate commerce; 
and the said asseRsment and the said tax are in violation of 
Section 1 of Amendment XIV to the Constitution of the United 
States which forbids any State, and therefore any political 
subdision of any State, such aH is the City of Richmond, to 
deny to any person witllin itA jurisdiction the equal 
page 8 ~ pl'otection of the laws; and the said assessment and 
tax constitute a diHcrimination an·ainst interstate 
commerce and in favor of intrastate commerce, as no such 
tax is imposed on common ea rriers of propertv hy motor ve-
hicle engaged in intrastate commerce in Virginia; and, 
( d) The said aRseAsment is erroneous and without warrant 
in law for tl1e rem.on that evcrv lawful State or local tax is 
the creature of Ronie ~pecific statutory enactment or eonsti-
tutional proviRion. and tllc assci;;sment l1erei11 complained of 
was made without authority of any VAiid ordinance of the 
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·City of Richmond or any valid l~g·islative enactment or of 
any provision of the Constitution of Virginia; and, 
( e) The assessment of the .Applicant's rolling stock by the 
City of Richmond herein complained of was caused in part 
by the refusal of the State Corporation Commission to assess 
the said rolling stock in accordance with the provisions of 
Article 11 of Chapter 12 of Title 58 of tl1e Code of Virginia, 
1950; and the reason assigned for such refusal, that the said 
Article 11 of Chapter 12 of Title 58 of the Code of Virginia, 
1950, had been amended by Chapter 375 of the Acts of As-
sembly of Virginia for the year 1950 by adding thereto a sec-
tion numbered 58-626.1, wa.s not a valid reason, because the 
said Chapter 375 of the Acts of Assembly of Virginia for the 
year 1950, if the construction placed U})On it by the State Cor-
poration Commission and by tl1e taxing authorities of the 
City of Richm011d be correct, is in violation of Section 168 
of the Constitution of Virginia which provides that all prop-
erty, except as otherwise provided therein, shall be 
page 9 } taxed; and the effect of the said Chapter 375 of the 
Acts of Assembly of Virginia for the year 1950, as 
it is construed by the State Corporation Commission and by 
the taxing authorities of the City of Richmond, is to exempt 
the rolling stock of this Applicant from taxatio.n by the State 
without conferring upon the City of Richmond or other juris-
diction any power or authority to tax the same; and, 
6. This Applicant alleges that it is aggrieved by the assess-
ment herein complained of for the further reason that if its 
rolling stock and its material and supplies and the furniture 
and fixtures and machinery and equipment owned by the Ap-
plicant and used by it in its business as a common carrier of 
property by motor vehicles should be assessed as tangible 
personal property by the di ty of Richmond, the burden of 
taxation thus imposed upon it would be greater than if the 
said rolling stock and other property should be assessed by 
the State Corporation Commission in compliance with Sec-
tion 169 of the C011stitution of Virginia, by reason of the dif-
ference in the methods of assessment between the State of 
Virg'inia and the City of Richmond as approved by the Su-
preme Court of Appeals of Virginia in the case of City of 
Riclvrn.ond v. C01nmonwealth of Virginia, ex rel., 188 Va. 600, 
decided November 22, 1948. 
WHEREFORE, the Applicant prays that it be relieved 
from the payment of the said fax assessed against it for the 
year 1950, amounting to $1,540.00, and tl1at the said asi;;ess-
ment be declared erroneous; null and void. and he cancelled, 
and that the amount of the said tax ($1,540.00) he ordered 
i 
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refunded to it by the said City of Richmond., Vir-
page 10 ~ gfoia; that all proper orders may be entered, and 
that the Applicant may have such other and fur-
ther and general relief as the needs of its case may require 
and to the Court may seem fit. 
Respectfully submitted, 
EAST COAST FREIGHT LINES 
By Counsel. 
OSCAR L. SHEWMAKE and 
JNO. C. GODDIN 
Counsel for the ·Applicant. 
April 30, 1951. 
Due, legal and timely service of the notice of the filing of 
the foregoing application, and receipt. of a copy thereof, is 
hereby accepted and acknowledged this 2nd day of May, 1951. 
DANIEL GRINNAN 
. (Title) Assistant City .Attorney 
page 11 ~ EXHIBIT .A .. 
COPY 
001\Il\IISSIONER 0}, REVENUE 
CITY OF RICHMOND 
Richmond, Virginia 
Dial 7-7611 
April 12, 1950 
E. Glenn Jordan 
Commissioner of Revenue 
Room 106 Citv Hall 
Zowe 19 ~ 
East Coast Freigl1t Lines, Inc. 
30Q5 W. Marsliall Street 
Richmond 21, Virginia 
Gentlemen: 
:Merle P. Ganzert 
Assistant Commissioner 
Under date of April 3, we received f:rom the State Corpora-
tion Commission, Commonwealth. of Virgfoia, and signed bv 
lVIr. J. 0. Masten, Director., communication whicl1 advises that 
-0ffective for the tax yea.r of 1950, Article 11 of Chapter 12 of 
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Title 58, Code of Virginia has been amended and that the com-
mission will no longer asses the rolling stock of your corpora-
tion. It should be reported to the Commissioner of Revenue 
in the locality in which it is domiciled. 
We would thank you to advise us the trade name, year 
model and date acquired of all automobiles; the trade name, 
actual cost and date acquired of all trucks, tractors and 
retailers owned by your company, located in this City as of 
the assessable date. This is necessary in order to arrive at 
the fair market value, based on formula used by this office, 
copy which is enclosed for your file. 
Anticipating your prompt cooperation in this matter, we 
are 
Very truly yours; 
(Signed) MERLE P. GANZERT 
Assistant Commissioner 
MPGanzert :me 
Encs: Automobile Scl1edule 
Truck '' 
page 12 ~ EXHIBIT B. 
COPY 
COMMISSIONER OF REVENUE 
CITY OF RICHMOND 
Richmond; Virginia 
Dial 7-7611 
A. ugust 21, 1950 
E. Glenn Jordan 
Commissioner of Revenue 
Room 106 City Hall 
Zone 19 
East Coast Freight Lines, Inc. 
3005 W. Marshall Street 
Richmond 21, Virginia 
Gentlemen: 
Merle P. Ganzert 
Assistant Commissioner 
I. 
Under date of April 12, we wrote you requesting that yort 
advise itse the trade name, year model and date acquired of 
all automobiles owned by your corporation, located in this 
City, as of January 1, 1950; also, the trade name., year model, 
. .....4 
' 
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date acquired and actual cost of all trucks, tractors and 
trailers. We advised, at that time, that this was to be assessed 
by the locality in which the rolling stock was located inasmuch 
as Article 11, of Chapter 12 of Title 58, Tax Code of Virginia, 
had been amended, and effective for the tax year of 1950-, and 
the State Corporation Commission would no longer assess 
this property. 
To date we have not received the above data; therefore, it 
will be appreciated if you will check into this matter for us 
at once and furnish the above information on or before August 
31 inasmuch as we have to close our books bv that date. If 
we do not hear from you on or before the date designated, we 
will have no altemative other than to make the assessment 
from the best information available at that time. Trusting· 
that you will not make tllis necessary, we are 
:MPGanzert :me 
~o l page _ r 
V cry truly yours, 
(Signed) M:BJRLE l'. GANZERT 
Assistant Commissioner 
Respondent, Citr of Ricl1mond, for answer to the applica-
tion for refund of taxes made l1erein ~ays: 
1. The allcg·ations of fact in Paragraphs 1 and 4 ar~ ad-
mitted. 
2. The allegations of fact in Paragraph 2 are admitted ex-
cept that respondent denies that applicant was required to 
file a report of its rolling Rtock with the ,State Corporation 
Commission after the amendment in 1950 of A1-ticle 11 of 
Chapter 12 of Title 58 of the Code of Virginia, effected in 
1950 by the addition of Section 58-626.1 thereto. 
3. The allegations of fact in Paragraph 3 are admitted ex-
cept tbat respondent denies that any of the asi;;essment was 
made against rolling stock as sueh or that rolling· stock in-
cludes inventory,, busineRs furnitme, fixtures and equipment. 
4. The allegations of Parng-raphs 5 and 6 are denied. 
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.And respondent for further answer alleges that: 
a. Applicant, though requested so to do by the Commis-
sioner of Revenue of the City of Ricl1moncl, refused to file a 
return of its tangible personal property for the year 1950 so 
that an assessment thereof and extension of taxes thereon· 
could be -made. The Commissioner of Revenue, pursuant to 
the provisions of Section 58-838 of the Code of Virginia, pro-
ceeded to make the assessment complained of on the basis of 
the best information available, which assessment 
page 21 } included autos, trucks, tractors and trailers aggre-
gating $57,000; business furniture fixtures and 
equipment aggregating $6,000, and inventory of $7,000, mak-
ing the total assessment of $70,000. 
b. · That the road tax levied upon applicant as alleged in 
Paragraph 4(a) of the applic-ation is not within tl1e purview 
of Section 169 of the Constitution of Virginia and hence said 
Section does not require that the real estate and tangible per-
sonal property of applicant be assessed by the State Cor-
poration Commission or otller central State ag·ency; that for 
many years certain public service corporations, as defined in 
Section 153 of the Coustitution of Virginia., have been paying 
the road tax levied as aforesaid against motor vehicle car-
riers hut that tl1eir real estate and tang·ible personal prop-
erty ( including· rolling stock unless assessed under Article 11 
of Chapter 12 of Title 58, Code of Virginia) have been as-
sessed locally for local tax pmposes and not by the State 
Corporation Commission or other central State agency. 
Wherefore, respondent prays that the prayer of the appli-
cation herein be denied and that the application be dismissed. 
CITY OF RICHMOND 
By ·w. S. CUDLIPP, JR. 
Counsel 
J. E. DRINARD, 
City Attorney 
402 City Hall 
Richmond, Virginia 




By: W. S. CUDLIPP, ,JR. 
• • .. • • 
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OPINION DATED OOTOBER 18, 1951. 
This is an application by I~ast Coast Freight Lines for re-
fund of a tax in the sum of $1,540.00 imposed by the City of 
Hiclunond upon certain of its property for the year 1950. The 
applicant is a public '3ervice corporation, incorp011ated under 
the laws of Virgfoia in 1933, and having its principal office in 
the City of Rielnnond. It is cng·agecl in tl1e bµsiness of trans-
porting for compensation goods, wares and merchandise in in-
terstate commerce exclusively, and operates under a certi-
ficate issued bv the Federal Interstate Commerce Commis-
sion. It docs not hold from the State .Corporation Commis-
sion of Virginia a certificate of public convenience and neces-
sity; such a certificate is not required of a corporation such 
as this, which, tl1oup;h a common carrier and ~s such using 
t.ho highways of Virginia, does not engage in intrastate com-
merce. 
The tax in question is an ad valoreni pr.operty tax assessed 
upon the tHng·iblc property of tbe corporation~ consisting in 
part of its rolling; stock ancl in part of its other tangible prop-
erty. Certain distinctions will be pointed out with respect to 
the differences in our laws about rolling stock and other 
tang-ible personal property. 
pag·e 24 ~ This is n tax case and the courts are enjoined 
that there must be plain and explicit statutory au-
thority for the imposition of a tax. Or, as frequently put an-
other way, doubts are to be resolved in favor of the taxpayer. 
I shall adopt this approach insofar as the statutory pro-
visions authorizing1 such taxation are concerned. When we 
come later to question whether any of those statutory pro-
visions are unconstitutional the approac4 shifts. We shall 
then be met with an overriding rule of approach and decision, 
namely, that the statutes passed by the General Assembly are 
presumed to he constitutional and will be so held by the courts 
unless it plainly appears that the constitution has been vio-
lated. . 
If this property tax on this tangible perso~rnl property can-
not be sustained lly the City of Richnwn4, the corporation 
will escape all taxation on that property until the laws, and 
perhaps tl1e provisions of the Virginia Constitution, are 
changed. This remark must be taken as incidential and cur-
sory; it is in no sense determinative of the Gase. The tax-
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payer may be fortunate because the statutes do not reach him, 
or because the constitutional provision shields and protects 
him; that bare fact would not justify the court in sustaining 
the tax. It must be plainly authorized by the statutes and 
not prohibited by the constitution. 
Taking up the tangible property other than rolling stock, I 
do not think elaboration is required. The tax of this char-
acter is plainly authorized by Code Section 58-9 as well as 
by .Section 2.02, clause (a) of the City of Richmond Charter 
(Acts of Assembly 1948, Chapter 116, at page 177). That I 
think is all that it is necessary for me to say with respect to 
the statutory basis justifying the assessment of the tax againt 
property other than rolling stock. 
page 25 ~ Now as to rolling stock : In 1932 the General 
Assembly inaugurated a system of taxing rolling 
stock of all "certificated motor vehicle carriers operating in 
this State." This now appears as Article 11 of Chapter 12 
of Title 58 of the Code, Section 58-618 et seq. Under this pro-
vision rolling stock of all such carriers is assessed for tax-
ation by the State Corporation Commission upon the basis 
of reports furnished by the taxpayers, who are required to 
pay into the State treasury an ad valorem, tax of $2.50 on each 
~ $100.00 of assessed value; and the taxes so collected are dis-
. tributed by the Commonwealth to the localities in proportions 
provided by law. And it is expressly prohibited by Section 
58-624: 
''No local property levies shall be imposed on the prop-
erty taxed by this article.'' 
This form of taxing of rolling stock was in effect from and 
after 1932. It was applied to this taxpayer ( as to its rolling 
stock) froril the time of its incorporation until the year 19'50. 
In 1950 the General Assembly enacted a statute, wqich ap-
11ears ~n the 1950 Cumulative Supplement as Code Section 
58-626.1, reading as follows: 
"As used in this article the expression 'certificated motor 
vehicle carrier' means a common carrier by motor vehicle op-
erating over regular routes under a certificate of public con-
venience and necessity issued by the Commission.'' 
I 
The Commission of course by definition is the Virginia State· 
Corporation Commission. 
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From and after the enactment of that statute in 1950 this 
taxpayer was no longer subject to the rolling stock tax which 
had tberetof ore been collected from it bv the State for the 
benefit of the localities. It was not subject to this tax for the 
reason thnt it did not operate under a certificate of public 
convenience and necessity iRRued by the State Corporation 
Commission. And being thus removed from the 
pag·c 26 ~ category the pl'Ohibition against local levies 
agnin~t such property, i. e .. , rolling stock, contained 
in Code Section 58-624 was no longer applicable to this tax-
payer. 
Despite this, however, the applicant undertook to make and 
did make its 1H50 report to the State Corporation Commi~-
sion of its rolling stock upon the form wbicb it had used there-
tofore,-the form required hy the State Corporation Com-
mission-setting out the details of its rolling stock, its value 
and use. 
The State Corporation Commission declinecl to receive this 
report and returned it, adhering to the position that it was 
no long·er within its province to have anything to do with the 
taxpayer\; rolling stock. 
It was then that the City of Richmond undertook to to levy 
for the ycnr Hl50 its tangible personal property assessment 
ag·ah1st this taxpayer for local taxation, obtaining· informa-
tion upon which the assessment was based from sources avail-
able to it but not furnished by the taxpayer. This particular 
method of assessment is immaterial in view of the fact tllat 
110 complaint is made by the taxpayer of the amount of the 
a8sessment or of the tax. The contention of the taxpayer is 
t.hat no tax whntever can be levied by the City either upon its 
rolling stock or upon its othet· tangible personal property. 
It was suggested in argument at the Bar that rolling stock 
of public service corporations is segregated by the constitu-
tion to the State and cannot be taxed by the local authorities, 
reference being; made to Section 171 of the Com~titution. My 
analysis of this section, which contains two sentences, is this: 
pag·e 27 ~ The first sentence prol1ibits State taxation on 
real estate and tangible personal property, "ex-
cept the rolling· stock of public service corporations." The 
second sentence segregates for local taxation only, real estate 
and tangible personal property, '' except the rolling stock of 
public service corporations.'' I am forced to the construc-
tion that these two exceptions of rolling stock necessarily 
mean that rolling· stock is not tbe subject of segregation at 
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all. The exceptions-of it in each of the two sentences is con-
strued to my mind as equivalent to this: That Section 171 of 
the Constitution might be written precisely as it now stands 
without mention in either sentence of any exception, and then 
the whole provision might be followed by "provided, how-
ever, that rolling stock of public service corporations is not 
affected by this section.'' 
The upshot of the judgment of this court is that rolling 
stock of public service corporations is not the subject of any 
constitutional segregation. And no statutory segregation of 
rolling stock of a concern of this character has been pointed 
out to me. The only segregation of rolling stock pointed out 
to me is the rolling stock of corporations operating- railroads 
by steam, which is segreg·ated from local taxation: Code 58-
9, which of course does not affect this taxpayer. 
This brings us to this point: The court finds plain explicit 
statutory authority for the imposition by the locality of an 
ad valore1n tax against rolling stock of this taxpayer and 
others similarly situated as well as against its other tangible 
personal property. 
vVe now reach the question whether or not the imposition 
of such a tax as to both classes of tangible personal property 
is prohibited by the Constitution of Virginia, spe-
page 28 ~ cifically by Section 169. This section as amended 
in 1928 contains this as its second sentence : 
''.So long as the State shall levy upon any public service 
corporation, other than a railway or a canal corporation, a 
State franchise, license, or other tax, based upon or measured 
by its gToss receipts, or gross earnings, or any part thereof, 
its real estate and tangible personal property shall be assessed 
by the State Corporation Commission, or other central State 
agency, in the manner prescribed by law.'' 
This taxpayer is affected by and has paid ever since its in-
corporation the road tax which has been in effect in this State 
since 19;30 in substantially the .same form in which it now ap-
pears in Code Section 58-638. This is a road tax paid not 
only by common carriers but also by any motor vehicle opera-
tor who operates motor vehicles for hire or under contract 
over the highways of the State. As it now stands, it is a tax 
of two perccntum of the gross receipts of the taxpayer; it is 
})aid quarterly and it is set apart for the maintenance and 
construction of roads. Upon the face of it and taking merely 
the literal meaning of the words without further considera-
tion it would seem at first blush that since this public service 
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corporation, which is not a railway and is not a canal cor-
poration, pays to the State of Virginia a tax based upon and 
measured by its gross receipts, it is protected by the quoted 
sentence from Section 169 of the Constitution from the as-
sessment of any tax against its real estate or tangible per-
sonal property by any locality, the provision of the consti-
tutional section saying· that its real estate and tangible per-
sonal property '' shall be assessed by the State Corpor.ation 
Commission, or other central State agency, in the manner 
prescribed by law." 
This constitutional provision, however, has been in effect 
since 1928, a period of now over twenty-three 
pag·c 29 ~ years. The State Corporation Commission has 
never undertaken to assess any tangible personal 
property of this taxpayer or others similarly situated of any 
kind or clmracter except the specially provided for rolling 
stock tax of 1932, which ceased to be operative, as I have said, 
to taxpayers of this kind in 1950. Nor has any other central 
State agency undertaken to do so. 
On the other hand it is shown that this taxpayer, beginning 
in the year rn:35 and continuing through the year 1949, with 
1 he exception of one year, namely, 1944, has been assessed by 
the City of Richmond upon its tang·ible personal property 
other than rolling· stock; and tlle tax levied upon such assess-
ment has been collected from it without protest during those 
fourteen yea rs. Some of these assessments on tangible prop-
erty other than rolling stock were based upon tax returns 
mn<le by the taxpayer. Tbis has a bearing· as a practical con-
Ktrnction applicable to the taxing authorities and to the fax-
pnyer as well. 
It should not be overlooked also that the action of the State 
Corporation Commission in not undertaking to tax, by virtue 
of Section 169 of the Constitution, any tangible personal prop-
erty other than the rolling stock, affords a basis for the en-
liµ;htment afforded by the practical construction of the tax-
ing authorities over a long course of years. 
It is ncce~sary for us to consider what is the real meaning 
and intent of tl1e sentence added to Section 169 of the Con-
stitution in 1928 and specifically what is· meant by the three 
words "or other tax". The courts do not have to take words, 
whether in statutes or constitutions, starkly, ripped out and 
standing alone. They are colored by their setting, 
pag·e 30 ~ context and associates, and must be construed a.c-
ording· to their color. This is so frequently done 
by the courts. The authorities for so doing are readily avail-
able and need not be elaborated by me. The language of Mr. 
Justice Holmes deserves quotation: 
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'' A word is not a crystal, transparent and unchanged; it 
is the skin of a living· thought and may vary greatly in color 
and content according to the circumstances and the time in 
which it is used." 
In the course of the arg·ument allusion was made to the 
definition of a public service corporation set out in Code 56-1. 
If we are required to give the words of this definition their 
rigidly literal meaning, then a pawnbroker's shop in Rich-
mond having its coal cellar extending under the sidewalk, and 
a filling· station operator in the country who is permitted to 
lrnve a drain pipe under tlw highway right of way, are public 
service corporations; for they are, quoting the statutory defi-
nition, '' persons • * * authorized to • * * use or occupy any 
street * * «< or public highway, * ,)!c * under the same, in the 
manner not permitted to the general public * * *' ' . 
.And by the same token Thalhimer Brothers, operating a 
department store in Richmond, is a public service corpora-
tion by reason of the fact that it is authorized to construct 
and use its overpass spanning Seventh Street between Grace 
and Broad . 
.All of which is another way of saying that flexibility in con-
struing words is essential; it must be applied lest we fall 
into grievous absurdities. 
The words '' or other tax'' take a color from the setting, 
"franchise, license, or other tax."' 
When we consider the nature of the two per cent road tax, 
how it is collected and how it is designated, it is quite in the 
nature of rent, or for use and occupation, so to 
page 31 ~ speak, of the road beyond the normal use by pri-
vate citizens. The funds tlerived from this road 
tax are dedicated to the highway maintenance and construc-
tion fund. To my mind it bears no similarity to a public serv-
ice corporation's state franchise or license tax. 
Having· in view these reflections, and the practical construc-
tion to which I have alluded (which is even more striking· in 
the companion case of Cochrane in which for years not only 
a tangible property tax has been assessed by the authorities 
of Richmond but also a· real property tax), and being greatly 
impressed by the argument of reductio ad absitrclitm made by 
counsel for the City, I am compelled to hold that it was not 
within the true intent of Section 169 of the Constitution that 
a special road tax in the nature of quid pro quo, should pro-
hibit a tax such as that imposed by the -City of Richmond in 
1950, thus permitting this tangible personal property owned 
by a corporation having its principal office in this City to 
escape ad valorem taxes altogether. 
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Counsel for the applicant gave some illustrations of dis-
crimination in the impact of the tax laws if the contention of 
the City is adopted. It is not difficult to envisage a shocking 
instance of discrimination if the viewpoint of the applicant is 
upheld. It is not hard to imagine in these times, when contract 
carriers use the highway so freely, notably the enormous 
trailers hauling five or more newly completed automobiles,-
it is not diffiult, I say, to imagine a contract carrier doing a 
business comparable to what the applicant does as a public 
service corporation. If both have a situs for the taxation of 
their tangible personal property at any locality in this State, 
the contract carrier will pay the full ad valorern 
page 32 ~ taxes on his tangible personal property, including 
rolling stock, but the public service corporation 
will, under the present administration of the law as construed 
by the applicant, pay no tangible personal property taxes at 
all. This result would follow because, though both pay the 
road tax based on gross receipts under Code Section 58-638, 
only the public service corporation would be protected against 
such taxes bv the shield of Section 169· of the Constitution of 
Yirginia, which in terms applies to public service corporations 
only. 
The application for tax refund will be denied. 
Richmond, Virginia, 







• • • 
ORDER. 
The application of East Coast Freig;ht Lines for the refund 
of taxes on tangible personal property paid to the City of 
Richmond for the year 1950, came on this day to be heard 
upon said application, upon the answer of the City of Rich-
rnoml thereto filed by order entered herein October 17, 1951, 
npon the evidence taken on said day ore tenus in open court 
and the exhibits introduced in evidence therewith, upon the 
ol'al argument of counsel at bar, and was argued by counsel. 
On consideration whereof, the. Court being of the opinion 
East Coast Freight Lines v. City of Richmond 19 
L. E. Keppel. 
for the reasons set forth in its written opinion dated October 
18, 1951, which. opinion is hereby made a part of the record 
herein, that applicant is not entitled to the refund of taxes 
sought in its application, it is ADJUDGED, ORDERED and 
DECREED that the application of East Coast Freight Lines 
for a refund of taxes paid to the City of Richmond, Vfrginia, 
on its tangible personal property for the year 1950, be and 
the same is hereby denied. 
page 35 ~ 
• • • • 
(On back) 
Enter Octo. 24, 1951. 
B.L . 
• • • • • 
page 2 r L. E. KEPPEL, 
called on behalf of the applicants, being first duly 
sworn, testified as follows: 
• • • • • 
page 22 r ,. I 
• • • • • 
CROSS EXAMINATION. 
I 
Bv Mr. Cudlipp: 
· Q. :Mr. Keppel, you just stated that the rolling stock re-
port introduced in evidence here .as Exhibit 5 included all of 
the rolling stock of your corporation as of January 1, 1950Y 
A. That is right. 
Q. Did that report include anything other than rolling 
stock? 
A. In that report, no, sir. 
Q. Did you make a report of other tangible personal prop-
erty to anybody? 
A. I believe it was made to the •City of Richmond. 
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L. E. Keppel. 
Q. The corporation made a. report of tangible personal 
property to the City of Richmond for the year 19501 
A. I believe it was made to the City. 
Q. ,vasn't that in part the information Mr. Ganzert was 
trying to get from you in that exchange of correspondence 
you just talked about? 
A. No, I don't think so. It was simply a request for roll-
ing stock only. I don't recall just what the assessment, as 
far as the inventory-I think that was-I don't know if that 
was included. That was a report that was made 
page 23 ~ to the City of Richmond-no, I don't think we 
made any report to the City of Richmond at any 
time. 
Q. You didn't make any report to the City of Richmond 
at any time on any personal property? · 
A. I don't think so. 
Q. Diel you prior to the year 1950, as best you can recall, 
report on behalf of your corporation to the City of Richmond 
for local tax purposes your personal property? 
A. I don't believe so. I am not quite certain about that. 
I think the year 1950--I think that was an assessment made 
against the inventory and the furniture and fixtu.res. I think 
this is the one under discussion now. 
Q. Mr. Keppel, I am not trying- to confuse you-
A. That is all rigllt. 
Q. I am asking- whetl1er a report was made, whether your 
corporation made a report so an assessment might be ex-
tended on the basis of it? 
A. I believe a report was made. 
Q. In 1950! . 
A. Yes. 
Q. How about years prior to 1950 during the operation of 
your corporation? 
A. I don't think any reports were made prior to that time. 
Q. You don't believe you reported tangible per-
page 24 ~ sonal property to the City of Richmond for local 
tax purposes prior to 1950? . 
A. No, sir. 
Q. Did you report your tang-ible personal property for local 
tax purposes to any authority? 
A. We reported it to the Commonwealt11 of Virginia. We 
reported our cash and our accounts receivable in conformity 
with the requirements of that particular report. 
Q. I had particular reference to your tangible personal 
property. 
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E. Glenn Jordati. 
A. No, I don't think so. 
Q. If the records indicate to the contrary, would you deny 
the correctness of those records Y 
A. If that is true, then that is right, yes, sir. 
Q. Have you on behalf of your corporation paid to the City 
of Richmond any taxes on real estate? 
A. Oh, yes-well, now, the real estate tax is on the prop-
erty which is owned jointly by my wife and myself. · So the 
real estate tax was paid by myself. The corporation doesn't 
own the property. 
Q. Your corporation owns no real estate. in the City of 
Richmond? . 
A. No-well, except until this year. It owns a lot which 
was purclmsecl in the name of the company, but as far as the 
terminal and this property, that is owned jointly 
page 25 ~ by myself and my wife. 
Q. The lot was purchased in 19501 
A. That was purchased in 1950, that is right. 
Q. That is, last year? 
A. Yes, sir, and the tax was paid by the corporation-the 
rea.l estate tax or will be paid. The tax has been paid, I be-
lieve. 
Q. You have paid a tax for 1951 on tha.t real estate owned 
by the corporation for the first half of 1951 f 
A. },or the first half, yes. That particular piece of prop-
erty-that one lot we own on Marshall runs close to our pres-
ent terminal at Altamount and Marshall. 
Q. And for the years prior to 1950 the real estate utilized 
by the corporation ,vas leased from others and not owned by 
the corporation as such f 
A. That is rig·ht. 
·witness stood aside. 
page 26 ~ E. GLENN JORDAN, 
called on behalf of the applicants, being first duly 
sworn, testified us follows: 
DIRECT EXAl\HNATION. 
By Mr. Goddin: 
·Q. You are l\fr. E. Glenn Jordan, I believet 
A. Yes, sir. 
! • 
Q. And you are the duly elected Commissioner of the Rev-
enue for the City of Richmond Y 
• 
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...4.. 8. Boatwright. 
A. Yes, sir. 
Q. And you now occupy and hold that office Y 
A. That is correct. 
Q. Mr. Jordan, did your office make the assessment that 
is complained of in this proceeding and sought to be cor-
rected t 
A. Yes, sir, we did. 
• • • • • 
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A. S. BOATWRIGHT, 
called on behalf of_ the defendant, being first duly sworn, testi• 
fled as follows: 
DIRECT EXAMINATION. 
By Mr. Cudlipp: 
• • :.) • • 
page 28 ~ 
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Q. Do your duties as Chief Auditor include the supervision 
of the imposition and collection of the gross receipts road tax 
chargeable to motor vel1icle carriers under Title 58, Chapter 
12, Article 13 of the Code of Virginia, 1950 f 
A. That is one of them. 
Q. I hand you a docu~ent consisting of six pages and ask 
you if that document was prepared at your direction and un-
der your supervision T 
A. It was. 
The Court: Do you want this marked as an cxllibit Y 
Mr. Cudlipp: I am holdinP- up until J udg·e Shewmake has 
had an opportunity to look at it. 
The Court: I will mark this as Exhibit ~ o. 13. 
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A .. S. Boatwright. 
By Mr. Cudlipp: 
Q. I believe you have a copy of the document just marked 
Exhibit 13, Mr. Boatwrig·ht f 
A. I have. 
Q. Will you tell the Court what the names and 
page 29 ~ addresses on this exhibit purport to show? . 
A. The names and the addresses on this exhibit 
are the names of the motor carriers that give their address 
as Richmond, Virginia, as compiled by my department as of 
June 25, 1951, and that embraces the records 'that have ac-
cumulated as of that date, wl1ich embraces one full folder of 
the year 1950-1951. 
Q. The first column on the exhibit is entitled '' Active 
Status of the GrosR Receipts Tax'' and under that column are 
a number of x 's opposite some of the names in Column 2-
• • • • 
Q. And in that column there a re a series of x ,s opposite 
some, but not all of the names in the second column. Will you 
please expll\in the meaning· of that heading• and the purpose 
of the indications marked by the x,s, 
A. Under the statute under which this tax is collected there 
are certain motor carriers that are exempt and we don't know 
whether they are g·oing to be exempt until after 
page 30 ~ they have filed all of their reports, which are ,filed 
quarterly. As of the making· of this list those were 
the motor carriers that had definitely been determined by us 
as being- subject to the tax. 
Bv Mr. She,vmakc: 
· Q. Those shown by t]1e x 's? 
A. Yes. 
By the Court: 
· Q. Subject to the gross receipts tax'? 
A. That is correct. 
Tl1e next quarter would probably show others had gross 
receipts enough to have been activated. 
The Court: I follow you. 
• • • • 
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page 42 } J. C. MASTEN, -
called on behalf of the defendant, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cudlipp: 
Q. Will you please state your name and occupation? 
A. J. C. Masten; Director of Public Service Taxation Divi-
sion, State Corporation Commission. 
Q. How long have you occupied that position with the State 
Corporation Commission? 
A. I have been the head of the department since 1939, been 
with the Commission since 1930. 
Q. Do your duties in tllat capacity include the supervision 
of the assessment of property of public service corporations 
for local tax purposes! 
A. Yes, ··sir. 
Q. I hand you an exhibit ]1eretofore introduced as Exhibit 
13 and ask you if you are familiar with that exhibiU 
A. Yes, sir ; I have looked at it. 
Q. Will you tell the Court whether or not the State C01·-
poration Commission l1as assessed a real or personal prop-
erty tax on any of those taxpayers for local tax purposes in 
any way in your capacity? 
A. Onlv one. 
page 43 } Q. Only one what¥ 
A. One company. 
Q. ·what company was thaU 
A. Virginia Transit Company. 
Q. Does the Virginia Transit Company pay any frai1chise 
or license tax to the State of Virginia 1 
A. You mean other than the gross receipts tax Y 
Q. Other than this gross receipts tax f 
A. Yes, sir. 
Q. And no other person, firm or corporation on that list 
there was assessed for-had its propert-v assessed for local 
tax purposes by your Commission? ~ 
A. No., sir. 
Q. Do you know whether or not the real estate or tangible 
personal property of East Coast Freight Lines has ever been 
assessed for local taxation bv vour Commission? 
A. It has not. " · 
Q. In addition to tl1e persons, ·firms and corporations shown 
on Exhibit 13 in the City of Richmond or the Richmond area 
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J. 0~ Ma~ten~ 
or any other persons, firm~ pr cQrpqrijti9n~ pa,yin.g th~ 2 pf.r 
cent g:ross rec~ipt~ tax, in~t not ~mpj~~t tq ~ny <_>tp.er gross :r~-
ceipts tax, whose property has been assessed by yqµr com-
mission? 
A. No, sir. 
The Court: l a~ not following this, lVlr. Cud-
page 14 ~ lipp. 
By the Court: 
Q. I undersfo.nd up to the year UJ50 th~ ~tate Corporation 
Commission did assess tan.giblc per$011al property, rolling 
stockf 
A. Rolling stock, yes. 
Q. Isn't that person~l property? 
A. I thotJght he meant other that} that. 
Mr. Cudlipp: I said for loeal tax purposes. There is a 
tax of $2.20 imposed on property and whi~h }1.10ney is dis-
tributed by the State arpong the lo~alities and Mr. ),\fasten 
understood me and I would like to clarify it to mean a.ny tax 
-any ~ssessment made for the Pl.lrpose of the ~xtens,ion of 
the local tax rp.te for local tax purpo~es. Mr. Masten does 
not mean to say at all that his departme11t has not b~en as-
sessing the rolling stock and extending the $2.20 ra.te there 
and tl1en distributing the money so to spe&k among the Jo-
calities through which these various motor vehi~le carriers 
operate. 
The Court: That tax so assessed on this rolling stdck is 
an acl valorem property tax assessed and ~ollected by the 
State Corporation Commission and distributed to the- locali-
ties in lieu of a tang·ible personal prop!:'rty tax on. 
page 45 ~ that rolling stock, isn't that tru~? 
l\fr. Cl.ldlipp: I think so, sir. 
The Court : I think so, too, and I clon 't think there is any 
contention before the· Court hore that the tang'ible personal 
property or is there a contention that the tangible personal 
property other than rolling stock-what was your conten-
tion? 
Mr. Shewmake: Your Honor, I was jm;;t going to say I 
think it would be more fair to the Court if we apprised t.he 
Court of all tlrn contentions which coum:;el made. I tried to 
do that, but evidentlv did not cover all the grounds. '\Vhat 
counsel for the City i~ int~rested in now is in the contention 
26 Supreme Court of .Appeals of Virginia. 
J. C. Masten. 
made by the applicant in its petition with reference to Sec-
tion 169 of the Constitution of Virginia, which reads iu part 
as follows: 
'' So long as the State shall levy upon any public service 
corporation other than a railway or a canal corporation a 
State franchise, license, or other tax based upon or measured 
by its gross receipts or gross earnings or any part thereof., 
its real estate and tangible personal property shall be as-
.sessed by the State Corporation Commission or 
page 4ff ~ .other central State agency in the manner pre-
. scribed by law." 
The ·Court: No other central state agency has ever done 
it, has it, except the State Corporation Commission Y 
Mr. Shewmake: None we eyer heard of and if the tangible 
personal property other than rolling stock of this corpora-
tion has not ~een assessed by the Commission, that is just 
because of the Commission's negligence from our standpoint. 
The City has no right and bas never had a right to assess it. 
Now let me get this thought strai.ght. "Then the contention 
was first made it sugg·cstcd in my office this was the Constitu-
tion of 1902 and at that time there were no motor vehicle car-
riers, but the section which ·I have just read was ratified 011 
June 19, 1928, five years after the adoption of the first Motor 
Vehicle Carrier Act in Virginia. 
Now that is the reason I think for the questions of counsel 
for the City and his only reasons for some of the questions 
asked. 
The Court: Go ahead. 
By Mr. Cudlipp : 
Q. Has. your Commission ever assessed public 
page 47 ~ service corporations ,-.rho pay only this 2 per cent 
gross receipts tax with real estate taxes for local 
tax purposes 1 
A. No, sir. 
CROSS EXAMINATION. 
By Mr. Shewmake: 
Q. Mr. Masten, yon have been in that office administering 
the assessment and collection of this rolling stock tax on ca 1~-
riers for quite a long time~ haven't you f 
'' 
! 
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A. Yes, sir. 
Q. Now has it proven true or not that the distribution of 
this tax amonQ.· the counties and cities in the State under 
Section 58-623 is a very burdensome and laborius piece of 
bookkeeping in your department f 
A. It certainly is. 
Q. Some of the counties I believe get as little as $2 out 
of the total fund, do they not? 
A. I wouldn't think it would be that small. Some of the 
towns would get as little as $2. 
Q. But there has to be a distribution among every county 
and every municipality in the State of this fund? 
A. That is correct. 
Q. That lms to be done by your offiee? 
A. Yes, sir. 
Q. And during the session of 1950 the people 
page 48 ~ over at the Corporation Commission endeavored to 
remedy that laborious situation by getting· the law 
changed, didn't they? 
A. I didn't think the change they put in the law would 
remedy that situation any. 
Q. You were familiar with House Bill No. 123 that was in-
troduced during the session of 1923 by Mr. Radford, were 
you not? 
A. 1923? 
Q. No, I i:;ay durin_g the session of 1950, House Bill No. 123. 
You remember that, don't you? 
A. I assume that is the bill that amended this Act. I don't 
remember the number of it by number. 
(Paper handed to witness.) 
A. (Continuing) Yes, sir, I remember that. 
Mr. Shewmake: We ask leave to introduce that. In the 
case of Crook v. Conim.onioralth the Court will take judicial 
notice of all bills introdueed in the House and Senate. For 
the convenience of the Court we ask leave to introduce this 
one. 
The Court: That will be marked Exhibit No. 14. 
Bv Mr. Shewmake: 
'Q. This House Bill No. 123 which you have just seen, if.it 
lrnd become law would l1ave repealed the wl101e 
page 49 ~ structure of rollinir stock taxation of motor ve-
hicles and made their rolling stock subject to taxa-
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tion by the localities as tangible property, would it not l 
A. Yes, sir. 
Q. And your department would have been relieved of a 
very laborious job which you have just described, isn't that 
true¥ 
A. Yes, sir. 
Q. And the people from your department and some others 
from the Corporation Commission appeared and advocated 
the passage of this bill? 
A. I don't know whetber they did at that session, but it 
has been done at other sessions. 
Q. And it never has been enacted¥ 
A. It never has been repealed. 
Q. And you know who stopped it, don't you¥ 
A. No, sir. 
Q. You ·don't know wbo stopped it? 
A. No, ·sir. 
Q. But it was stopped? 
A. Yes, it was stopped. 
Q. And this bill was killed in committee. This Virginia 
Transit Company which you say you do assess for local taxa-
tion on their tangible personal property, also holds motor ve-
hicle franchises in the suburban areas? 
page 50 ~ A. Yes, sir. 
Q. That puts them on the same footing of the 
other carriers to tl1at extent? · 
·A. They pay the 2 per cent gross receipts tax on the inter-
urban operation. They pay the 2.1 franchise tax on their 
intracity operation. 
Q. Anq if they didn't ]1old the frm~chise, your department 
wouldn't have to bother with them at all so far as the rolling 
stock situation is concemed ¥ 
A. That is correct. If they dicln 't operate outside of the 
City, the rolling· stock-we would assess the rolling stock in 
the operation. 
Q. When they go outside of the City they must have acer-
tificate of public convenience and neccssitv f 
A. That is my understanding·. " 
Q. And that bring·s them within the purview of your cle-
partmenU -
A. On that particular equipment used in that operation . 
• • 
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• • • • 
Mr. Cudlipp: As some objection has been raised I would 
like to withdraw the question and would like to ask Mr. Mas-
ten as of what time assessments are made of the tangible per-
sonal property and the real estate of public serv-
page 53 } ice corporations assessed for taxation· by his de-
partment. 
Q. Will you answer that, please? 
A. Reports are required to be filed before May 1st of each 
year, showing the property owned as of the first of the year. 
Assessments must be completed and certified to the local tax-
ing officials on or before Septemb~r 15th, which means we 
must complete the tentative assessment and get it in the hands 
of the printer before July 1st. The formal assessment is made 
~s soon as it is received from the printer, usually about Au-
gust 15th to September 1st. 
• • • 
page 56 )-
• • • • 
:MERLE P. GANZERT, 
called on behalf of the clefondant, being first duly sworn, testi-
fied as follows : 
DIRECT EXAMINATION. 
By Mr. Cudlipp: 
Q. Will you please state your name and occupation! 
A. Merle P. Ganzert; Assistant Commissioner 
page 57 ~ of the Revenue, City of Richmond. . . 
Q. How long l1ave you occupied that position? 
A. Since 194 7. . 
Q. How long have you been connected with the Commis-
sioner of the Revenue's office? 
A. Since 1934. 
Q. And prior to the elevation to your present rank were 
you doing much the same duties as you are now performing? 
A. Yes. 
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Q. Did your office-that is, the office of the Commissioner 
of the Revenue, City of Richmond, assess the tangible per-
sonal property of the East Coast Freight Lines for the year 
1950 for local tax purposes 1 
A. Yes. 
Q. Will you give the Court the break-down of the assess-
ment that you made! 
A. Automobiles, trucks, trailers, tractors, $57,000; office 
furniture, :fixtures, machinery and equipment $6,000; inven-
tory of material and supplies $7,000; to tal $70,000. 
Q. That is in accordance with the answer filed in this case 
by the City of Richmond, is it noU 
A. 1; ~s, sir. 
Q. Some letters have been introduced in evidence contain-
ing a request for information by you and refusal 
page 58 ~ of the request by the taxpayer or by its attorneys, 
and the conclusion is that the assessment for 1950 
against the East Coast Freight Lines wasn't made on the 
basis of any return furnished by the taxpayer. Is that cor-
rect! 
A. Yes. 
Q. How was the assessment made! 
A. It was made from the best information available. ·we 
obtained some of it from the recordR in the State Co1·poration 
Commission and others from the State Tax Department., all 
of them relative to the balance sheet as of December 31, 1949 . 
• • 
Q. There has been introduced in evidence Exhibit No. 13. 
Are you familiar with that documenU 
A. Yes, sir. 
Q. Did you, at my request, undertake the preparation of 
certain data predicated on the matter appearing· in the ex-
hibit? 
A. Yes, sir. 
page 59 r Q. Aud that exhibit was prepared under your 
supervision and direction? 
A. Yes, sir. 
Mr. Cudlipp: "\Ye ask that it he admitted in evidence as 
Exhibit No. 16 . 
• • • 
East Coast Freight Lines v. City of Richinond ~1 
Merle P. Gmizert. 
By Mr. Cudlipp: 
Q. Mr. Ganzert, what is the meaning of the title of the 
exhibit: "Information Shown on Personal Property Tax 
Returns of Certain Taxpayers for the Year 1950"Y 
A. From the list prepared by the State Corporation Com-
mission, we prepared a statement of the taxpayers 
page 60 ~ marked with an x in the left-hand corner who had 
been assessed by our office fo:r tangible personal 
property tax. 
Q. For what year? 
A. For the year 1950. 
Q. So then you used Exhibit l3 for the basis of your in-
vestigation and when you referred to the persons, firms, and 
corporntions marked with an x, you have reference to Ex-
hibit 131 
A. Yes. 
Q. Exhibit 16 then bas a further break-down upon it, 
column headings commencing about the center of the page, 
Item 7, Item 12-b and so forth. Can you t~ll the Court what 
the meaning of those entries is? 
A. They are the corresponding headings on the tangible 
personal property return used by our office for the year 1950. 
* 
Q. The first taxpayer listed on Exhibit 16 is 
page 61 ~ Robert C. Atwood. 'What do those x's opposite his 
name indicate? 
A. They _indicate that he reported property on the tangible 
personal property return for 1950 classified as follows: Item 
7, motor vehicles of all kinds and classes ; Item 12 (b) gold 
and silver plated ware; 12 ( c) refrigerators and automatic 
refrigerating· machinery; 12 ( d) vacuum cleaners and house-
hold appliances of all kinds; 12(g) business furniture and fix-
tures not returnable as part of merchants capital; 12(h)-I 
am wrong; 12(g) is household and kitchen furniture; 12(h) 
and (i) business furniture and fixtures not returna,ble as part 
of merchants capital, and furniture and office equipment; 
Item 13, musical instruments of all kinds, and then items not 
otherwise classified, which would be Item 19 on this return. 
Q. So that "not otherwise classified" refers to Item 19 
on the 1950 form t 
.A. That is correct. 
Q. Were these designations on Exhibit 16 derived from· 
record~ in your office? 
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A. Yes. 
Q. I notice that opposite East Coast Freight Lines and 
some other taxpayers' names there is marked in red pencil 
"A". What is the meaning of that¥ 
A. It means that those assessments were made 
pag·e 62 ~ by the Commis~ioner for the lack of taxable return. 
upon tbe best information available. · 
Q. Is it proper to conclude that if the ''A'' does not ap-
pear that the assessments shown were made on the basis of 
returns filed by the taxpayers? 
A. Yes. 
Q. I hand you a document consisting· of two pages, bearing 
the same title as that introduced as JiJxhihit 16, but apparently 
containing· different information and ask if that was prepared 
by you or under your supervision ·J 
A. Yes. 
Mr. Cudlipp: I offer that as Exhibit No. 18. 
The Court: This will be marked Exhibit No. 18. 
By Mr. Cudlipp: 
Q. Will you tell the Comt what tl1at exhibit shows and in 
what respects, if any, it differs from Exhibit 16? 
A. We used the same list as we used in preparing the first 
statement. The only difference is that it includes all of those 
who _have tags issued by the Commissioner other than CF 
tags. 
Q. So there are no nam<'s on Exhibit 18 that do not appear 
on Exhibit 16? . 
A.. No. 
page 63 ~ Q. Antl the elimination was made on the basis 
of the showing on Exhibit 13 under the column CF 
tags? 
A. Yes. 
Q. Have you examined the records in the Commissioner of 
the Revenue's office to determine in what years East Coast 
Freight Lines paid to the City of Richmond taxes on tangible 
personal property? 
A. Yes, sir. 
Q. I hand you a sheet and ask you if that is a tabulation of 
your work? 
A. Yes. 
Q. Will you introduce that sheet with your testimony as 
Exhibit No. 19? 
A.. Yes. 
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The Court: That will be marked Exhibit No. 19. 
Q. It. appears that your tabulation there indicates the pay-
ment of taxes by East Coast ],reight Lines on tangible per-
sonal property for the years 1935 throug·h 1950, exclusive of 
the year 19'44. Is that correct f 
A. Yes. 
Q. By the way, the title of this exhibit does not show tangi-
ble personal property. 
A. It js tangible personal property, thoug·h. 
page 64 ~ Q. ·were your records maintained in such fash-
ion as to enable you to testify whether or not any 
or all of these assessments were made on the basis of returns 
filed by the taxpayer or were they made on office assessments f 
A. Fbr the years 1948 and '49 we have two returns avail-
able; one shows it was an office assessment and the other was 
prepared by the East Coast F'reight Lines, Inc. The other 
records are not available, but I do have a card record that 
indicates returns were :filed although I cannot produce the re-
turns. 
Q. Returns were filed for wliat years 1 
A. For the years of 1941 through 1948. 
Q. Exclusive of 1944 f 
A. Correct 
Q. And the years prior to 1941 you have no information 
one way or the other as to whether the assessments were 
made? 
A. No. The payments were taken from the tax rolls. 
Mr. Cudlipp: May it please the Court; I have the return 
referred to by the witness as havi.ng- been filed by the East 
Coast Freight Lines and I am prepared to introduce it as 
nu exhibit if any question is raised. It appears to be signed 
by East Coast Freight Lines by L. E. Keppel, President. 
The Court: ·what year! 
page 65 ~ J\fr. Cudlipp: 1949. 
The Court: Is any question raised as to that? 
1\fr. Shewmake: No. 
The Court: The statement of counsel in the record will be 
taken as a stipulation. 
Mr. Godel in: l\ilay we see it just a moment, sir?· 
The Court: Certainly. 
• • • • e 
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page 73 ~ 
• • 
The Court: As I have understood the presentation of tho 
case up to this time, it is a con,cessmn in the cnse that the ap-
plicant East Coast Freight Lines-and I might as well say 
Cochrane Transportation ·Company in tl1e companion case-
that each of them is a public service corporation. 
Mr. Cudlipp: Yes, sir. 
• • • • • 
• 
page 74 } ROBERT L. SA VILLE, 
· called on behalf of the defendant, being first duly 
sworn, testified as follows: 
DIRECT EXAMINATION. 
By Mr. Cudlipp: 
Q. Mr. Saville, will you please state your name, and oc-
cupation? 
A. Robert L. Saville; Chairman of the Board of Assessors 
of the City of Richmond, Virginia. 
Q. How long· have you occupied the position of Chairman 
of the Board of Assessors l 
A. Since November 1, 1937. 
Q. Is your board cbarg·ed with the duty of assessing the 
real estate in the City of Richmond for local tax purposes f 
A~ Yes, sir. 
Q. What about the railroads or public service corpora-
tions? Are anv assessments made by anybody 1 
A. Yes, sir; we have a record on our land books of tlrn 
assessment made by the State Corporation Commission on 
real estate located in the City of Richmond owned by public 
service corporations. 
Q. I hand you a copy of E;xhibit No. 13 and ask you if you 
have seen that document before f 
A. Yes, sir. 
Q. Did you, at my request, prepare a tabulation 
page 75 ~ of parcels of real estate assessed for taxation 
against persons wl1ose names are listed on Exhibit 
13 and also those who had x 's opposite their names 1 
A. Yes, sir. 
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Q. Do you ask that that be introduced as an exhibit with 
your testimony f 
A. Yes, sir. 
The Court: This will be Exhibit No. 20. 
By Mr. Cudlipp: 
Q. Will you ·please explain to the Court the nature of the 
information contained on that exhibit Y 
A. We were presented with long lists with certain lists of 
names there, a 1rnmber of which were marked with x ,s, and 
asked to ascertain from comparison with our land books back 
_ to 1930 property listed in the name of any of the persons ap-
pearing on tlmt list marked with an x, it location, amount of 
assessment, and the date when the property appeared on our 
land books, which would have been the end of the year after 
the property had been purchased, of course 
Q. You said going· back to 19·30. Does this exhibit purport 
to show anything· other than the assessment as of January 1, 
19511 
A. No, these are the assessments as of January 1, 1951, but 
the date of acquisition was back to 1930. 
pag·e 76 ~ Q. And is that information shown, the date of 
acquisition, on this exhibit? 
A. Yes, sir, the far righthand column. 
Q. · The first pa reel listed is shown to be in the name of 
Robei·t C. Atwood, and the date of acquisition shown as De-
cember, 1949. From your records what was the first year in 
which that property was assessed for taxation in that name? 
A. It would be January 1, 1950. 
Q. Take the parcel 1014 Parkwoocl, tl1e tllircl item, date of 
flCfJUisition is sllO'wn as October 14, 1942? 
A. That was assessed January 1, 1943. 
Q. And your recordi;; will indicate the assessment made by 
your office from 1943 through 19517 
A. Yes, sir, as being· on the books all tlmt time. 
Q. I notice at the bottom of page 2, two assessments in the 
name of East Coast Freight Lines and the date of acquisition 
shows September, 19-50. What was the .first year that parcel 
wa.s assessed in that name? 
A. January 1, 1951. 
Q. And again, for illustration, entry No. 5, Cochrane Tram;-
portation Company, 1834 Ninth Street Road, date of acquisi-
tion-
./: 
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A. That would have been assessed on January 1, 1949; it 
was acquired in 1948. 
page 77 ~ Q. I hand you another document consisting of 
four pages and ask if it was prepared under your 
supervision at my request? 
A. Yes, sir. 
Q. What does this document show¥ 
A. This shows the same names which were on the other 
list, except the elimination of all those which had a certain 
type of license which is desig·nated as CF license; I don't know 
what that is. "'V" e were asked to find out those that bad other 
types of license other than those listed on this other. We 
picked out only those which had some license other than these 
and eliminated those. 
Q. Other than CF? 
A .. Other than that item. 
The ·court: The exhibit reference to be filled in is to be 14 t 
<Mri Cudlipp: No, sir, still 13. 
Q. -will you introduce that document with your testimony¥ 
A. Yes, sir. 
The Court: That will be Exhibit No. 21. 
:M:r. Cudlipp: That is all. 
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